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3) Introduction, 2010 Report on the Attribution of Profits to Permanent Establishments,
OECD

4) para 71, 108, 2010 Report on the Attribution of Profits to Permanent Establishments,
OECD

5) para 27, 2010 Report on the Attribution of Profits to Permanent Establishments, OECD

6) Executive Summary, 2010 Report on the Attribution of Profits to Permanent
Establishments, OECD
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8) Addressing Base Erosion and Profit Shifting (BEPS Report, OECD, 2013b)

9) Addressing Base Erosion and Profit Shifting (BEPS Report, OECD, 2013b),
Preventing the Artificial Avoidance of Permanent Establishment Status (Action 7, 2017
Final Report, OECD, 2015)
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10) para 19, Preventing the Artificial Avoidance of Permanent Establishment Status (Action
7, 2017 Final Report, OECD, 2015)

11) para 20, Preventing the Artificial Avoidance of Permanent Establishment Status (Action
7, 2017 Final Report, OECD, 2015)

12) sl 2 g9 stafgde A =A7H-ANLARoR]), AEA, FHeld, 48 A A(2016)
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4. Notwithstanding the preceding provisions of this Article, the term

“permanent establishment” shall be deemed not to include:

a) the use of faciliies solely for the purpose of storage, display or
delivery of goods or merchandise belonging to the enterprise;

b) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of storage, display or delivery,

c) the maintenance of a stock of goods or merchandise belonging to the
enterprise solely for the purpose of processing by another enterprise;

d) the maintenance of a fixed place of business solely for the purpose of
purchasing goods or merchandise or of collecting information, for the
enterprise;

e) the maintenance of a fixed place of business solely for the purpose of
carrying on, for the enterprise, any other activity of—a—preparatory—or

f) the maintenance of a fixed place of business solely for any
combination of activities mentioned in subparagraphs a) to e), provided

provided that such activity or, in the case of subparagrah f), the
overall activity of the fixed place of business, /s of a preparatory or
auxifiary character.
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Paragraph 4 shall not apply to a fixed place of business that is used or
maintained by an enterprise if the same enterprise or a closely related
enterprise carries on business activities at the same place or at another
place in the same Contracting State and

a) that place or other place constitutes a permanent establishment for the
enterprise or the closely related enterprise under the provision of this
Article, or

b) the overall activity resulting from the combination of the activities carried
on by the two enterprises at the same place, or by the same
enterprise or closely related enterprises at the two places, is not of a
preparatory or auxiliary character,

provided that the business activities carried on by the two enterprises at the

same place, or by the same enterprise or closely related enterprises at the

two places, constitute complementary functions that are part of a cohesive
business operation.

TAHAYES delE UET EFo] Aew EAHAS Hee €
g, A& o] I e AACdE duiFoln HEHoFE AAZ
gs5e°] Ao wAM=E A ddH E3d = o & =71
NA sl A4 FFo=HY FEH &£50°] I IUlA HAAEs
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Ad o A=F AFEHAH
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14) para 2, Public Discussion Draft on BEPS Action 7, Additional Guidance on the Attribution
of Profits to Permanent Establishments (4 July - 5 September, 2016)

15) para 253, Tax Challenges Arising from Digitalization - Interim Report 2018, OECD

9) ofulEe] Ajgmdo] B3t o] BUO] MHE 0 J|AlIA LH|: Amazon’s vs. Alibaba’s
Business  Models: What's the  Difference?, INVESTOPEDIA, May 8, 2019
(https://www.investopedia.com/articles/investing/061215/difference-between-amazon-
and-alibabas-business-models.asp)
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17) p3, amazon 2018 Annual Report
18) p8, amazon 2018 Annual Report
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5. Notwithstanding the provisions of paragraphs 1 and 2 but subject to the

provisions of paragraph 6, where a person is acting in a Contracting State

on behalf of an enterprise and, in doing so, habitually concludes contracts,

or habitually plays the principal role leading to the conclusion of contracts

that are routinely concluded wihtout material modification by the enterprise,

and these contracts are

a) in the name of the enterprise, or

b) for the transfer of the ownership of, or for the granting of the right to
use, property owned by that enterprise or that the enterprise has the
right to use, or

c) for the provision of services by that enterprise,

that enterprise shall be deemed to have a permanent establishment in that
State in respect of any activiies which that person undertakes for the
enterprise, unless the activiies of such person are limited to those
mentioned in paragraph 4 which, if exercised through a fixed place of
business, would not make this fixed place of business a permanent
establishment under the provisions of that paragraph.

<HISZ=6eh>
T21) A

a) LA =0l Etetxef=o| 7|
" tjdlsto] esste ¢lof &
W t=olM FEilelez A
1ol A etiolA, S7Hel, " TSI T Aol daH
Ut Eofoi el = V(B SEA nHoM 5 Z7IES flel 2335
A& JHE th2jele S5to] AM = 4% HMsge2 ME=X otH
= gefletcke olRruEtez ol ¢ gtot B S§3 elof Rpilzt S
of o5 Atdel o™l oM Aol A= St =2 3 ol
deotctH SI7|g2 SHMd=Hol 2 o Zlgets flsf HEIH2R =
HAMREE TRl A22 ZHF X 2 el HEtdez #sst=s &4
ot etet. <, & 22 & 2E 7[Hn
wEstod 2 ol oo S o2

ele 2 7h5SHA| ofi{ Bhrt,
20) sigxee] a2 p69l, FAIEAYY-AGAAzorl), d&A, A, FEA #(2016) FiL
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a) Paragraph 5 shall not apply where the person acting in a Contracting
State on behalf of an enterprise of the other Contracting State carries
on business in the first-mentioned State as an independent agent and
acts for the enterprise in the ordinary course of that business. Where,
however, a person acts exclusively or almost exclusively on behalf of
one or more enterprises to which it is closely related, that person shall
not be considered to be an independent agent within the meaning of
this paragraph with respect to any such enterprise.

FIE
Mo

b) For the purposes of this Article, a person is closely related to an
enterprise if, based on all the relevant facts and circumstances, one
has control of the other or both are under the control of the same
persons or enterprises. In any case, a person shall be considered to
be closely related to an enterprise if one possesses directly or indirectly
more than 50 per cent of the beneficial interest in the other (or, in the
case of a company, more than 50 per cent of the aggregate vote and
value of the company’s shares or of the beneficial equity interst in the
company) or if another person possesses directly or indirectly more
than 50 per cent of the beneficial interst (or, in the case of a company,
more than 50 per cent of the aggregate vote and value of the
company’s shares or of the beneficial equity interest in the company) in
the person and the enterprise.

(4) A5~63 7wl 7

719 E0] FAu| A oj(commissionnaire) T+2E Ea wAHAYGA
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719 &7 AFE AAY o|Fo=E Fujdtes Adgtan thEFow
AU 4 Ao} ol FRE 8354, sfaA de Y ¢

21) slFEFY a2 p69l, FAFAJYAALJZOR), AEA, A, 4BA X(2016) L
22) para b5, Action 7: 2015 Final Report, Preventing the Artificial Avoidance of Permanent
Establishment Status
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23) para 7, Action 7: 2015 Final Report, Preventing the Artificial Avoidance of Permanent
Establishment Status

24) para 253, 262, Tax Challenges Arising from Digitalization - Interim Report 2018, OECD

25) How Google’s Business Model Works, Lahle Wolfe, December 03, 2019, The Balance Small
Business (https://www.thebalancesmb.com/how-google-s-business-model-works-3515189)

26) How Google Makes Money, Eric Rosenberg, Investopedia, Dec. 5, 2018
(https://www.investopedia.com/articles/investing/020515/business-google.asp)
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28) How Google Makes Money, Eric Rosenberg, Investopedia, Dec. 5, 2018
(https://www.investopedia.com/articles/investing/020515/business-google.asp)

29) para 8~9, Action 7: 2015 Final Report, Preventing the Artificial Avoidance of Permanent
FEstablishment Status

30) para 32.6, Commentary to Article 5.6, OECD Model Tax Convention, 2017
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31) para 7, Public Discussion Draft, BEPS Action 7 Additional Guidance on Attribution of
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32) para 9, 39, Public Discussion Draft, BEPS Action 7 Additional Guidance on Attribution of
Profits to Permanent Establishments, 22 June-15 September 2017, OECD
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1. Profits of an enterprise of a Contracting State shall be taxable only in
that State unless the enterprise carries on business in the other
Contracting State through a permanent establishment situated therein. If
the enterprise carries on business as aforesaid, the profits that are
attributable to the permanent establishment in accordance with the
provisions of paragraph 2 may be taxed in that other State.

2. For the purposes of this Article and Article [23 A] [23B], the profits that
are attributable in each Contracting State to the permanent
establishment referred to in paragraph 1 are the profits it might be
expected to make, in particular in its dealings with other parts of the
enterprise, if it were a separate and independent enterprise engaged in
the same or similar activities under the same or similar conditions,
taking into account the functions performed, assets used and risks
assumed by the enterprise through the permanent establishment and
through the other parts of the enterprise.
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Profits to Permanent Establishments (the 2008 Report))” R iAE
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= REo| glo] 20083 £57% HuAY Y& wasiel ATx
ANE MASATHOECD =2 24 %9k 20100d AA ). 28} 2008%.
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33) & 292 Aftribution of Profits to a Permanent Establishment of a Company Engaged in
Online Sale of Goods through a Local Warehouse, International Transfer Pricing Journal
May/June 2018, IBFD, % Section 3.1.1. 4& ]|
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(D) 71584 : PE9 438530
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36) para 60~67, 2010 Report
37) para 62, 2010 Report
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64) Google Ireland, CAA Paris, 25 Avril 2019, (N°17PA03065 to 3069)

65) Despite Appeals Win, Google Agrees to EUR 1B Settlement to Avoid Criminal Prosecution,
Antoine  Vergnat and Romain Desmonts, McDermott, February 11, 2020
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66) France: Appeals court afirm, no permanent establishment for Irish entity, 30 April 2019,
KPMG's Week in Tax: 6-10 May 2019
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68) A court in Japan and BEPS guideline reconsider taxation of online-business warehouses,
Japan tax alert, Ernst & Young Tax Co., 19 November 2015
(https://www.eytax.jp/pdf/newsletter/2015/Japan_tax_alert_19_Nov_2015_e.pdf)
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69) The Impact of the U.K. Diverted Profits Tax, Alvarez & Marsal, September 14, 2017
(https://www.alvarezandmarsal.com/insights/impact-uk-diverted-profits-tax)
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70) &%) . The Impact of the UK. Diverted Profits Tax, Alvarez & Marsal, September 14,
2017

71) ¥=9] 2020 AFHH(Finance Bill)o] Z3H g0z 2 U&7F AL A W& 4
= ZA AN ¥ ool 2020.39 ‘HMRC Digital Services Tax Manual’o] 8+

_97_



(D gAEA =<

2019.74 TRE AHE|2=A kel FHE HAE AMHIZAME
2019.1. 1.9 %8 AFH LT MES 3%elH RS ) 459
FEZuFE 7FssHA AT HAE JAEHA A MRS T
(intermediary) Av]l2)e} (i) ol8d YyAE <QEHHAo| 2o FAHAARE
HIR O = o] FXte| 9&E F1E AASH e FATE Y= Al
st Avlzeltt (Dolle "AE del=, AFYUACIA Aulx, A& A
2 58 EXgHEY, (iDoe F wWAIAS T 2 A, Fu 2y
g, A2 A, FAdely By ¥ AF Avlaes 3T FAT
o

& 7]Eez () AAA 9AE Mul2 FAsxSe] 7.59

Zg2o HA”E AMHlzAd dEFS T FAAE v=m &A)
170 g9=3 71d<= BT AAAZS=z o 30719 v=4 7de=w
FAAT2, 2y v=e] ¥ OECDANA A EAel tik =2
7F AP A wE 20199 AL gALZA Y] FRE 2010.12€4 =2 A7)
A

72) France : Digital Services Tax (3%) is enacted, KPMG, July 25, 2019

73) Executive Summary, Report on France's Digital Services Tax Prepared in the
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74) France agrees to delay new tax on tech giants, BBC News, 21 January 2020

_98_



(2 7=3e] de] A

A A= FAE oA dF3
ToZgzo] nABANY A itk
gy A 2AER FHA A
off A AR dFHEA Aol Tk ¥

o7F JAAF=E F AP, o]d F=
«I:L(settlement)g Z]%*S}ﬂi Aoy TP AT
A

[ g
(K

e r
rg% At

=< 2011~2016Y AL ®WAF 59F=< 2011~2018 A%
4 22 FAFHATG. ZF 2 iHe 14E dEE
solgkaL st

3. °JH g

g

ol gl = 2020.1.1.9d dAE AHI=AE ERAT. A& 3%
ol FAhFL () dAE A FHo|~E T3 Fa, () FAEC] %
F4 Aul2=E wiud = YA siFe oA OAE AHHA o], (i)
Oxd QIg#Hol2E T3l AAPE FA HolHY HAFEo2RE FEH
&) s FA7bssoh GAVIES () AAEE AAA wE 7.59
A ol ZIdeE () o F olHg ALAZREH FE=H HAE AfH|
2~ A5o0] 5509 F =2 o]l 7]Ygoelt)

75) Despite Appeals Win, Google Agrees To Eur 1B Settlement To Avoid Criminal
Prosecution, McDermott Will & Emery, February 11, 2020
(https://www.mwe.com/de/insights/france-despite-appeals-win-google-agrees-to-eur-
Ib-settlement-to-avoid-criminal-prosecution/)

76) Despite Appeals Win, Google Agrees To Eur 1B Settlement To Avoid Criminal
Prosecution, McDermott Will & Emery, February 11, 2020

77) Google to pay $1 billion in France to settle fiscal fraud probe, Simon Carraud, Mathieu
Rosemain, Reuters, September 12, 2019
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