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35) Rudi Bekkers, Andrew Updegrove, "A study of IPR policies and practices of a
representative group of Standards Setting Organizations worldwide”, Commissioned by
the US National Academies of Science, Board of Science, Technology, and Economic
Policy (STEP), Project on Intellectual Property Management in standard setting
processes, (Sep. 17, 2012).

36) “<A|19t> The Patent Holder is prepared to grant a Free of Charge license to an
unrestricted number of applicants on a worldwide, non-discriminatory basis and under
other reasonable terms and conditions to make, use, and sell implementations of the
above document. <A|29t> The Patent Holder is prepared to grant a license to an
unrestricted number of applicants on a worldwide, nondiscriminatory basis and on
reasonable terms and conditions to make, use and sell implementations of the above

document.”
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g AAsA A Ae A Aol Wojn
H

37) “<AJ1¢k> Also mark here __ if the Patent Holder's willingness to license is
conditioned on Reciprocity for the above document. <#]2¢F> Also mark here __ if the
Patent Holder reserves the right to license on reasonable terms and conditions (but
not Free of Charge) to applicants who are only willing to license their Patent, whose
use would be required to implement the above document, on reasonable terms and

conditions (but not Free of Charge).”

38) “The Submitter without conditions will not enforce any present or future Essential
Patent Claims against any person or entity making, using, selling, offering to sell,
importing, distributing, or implementing such a compliant implementation.”

39) AAE, oY F, “Vexs AAY FRAND A, 7 FAAHNHA on]” 20149 H-74
A1E AFH A, 1169.

40) A=, “BFAA BN Ueds 2E37)T ZIvtg flel i AAY A8 v

7

3l
fLS [}
43 2 Agazel peiel” AAALA GoluAe WA FA (2011 4).
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g Al 53 AA R (royalty) oS sty 918 23T 5 9l
— YFHEZE (1) AP 4 (ex ante) B AT, (2) Georgia-Pacific 84>
(factor), (3) 7lox =, (4) Ak=2]#k(Shapley value) % (5) A3
g 2 A Tol UrtAD o] FolA FHE Wo]l &&EH= A A (ex
ante) BT onle FE A ZEY o2 BodA A ARA
4 7 A (ex ante competition)S 7]=o 2 FoJH i AP ojof i
Zlolt,

H] 28 A (non—-discriminatory) =Z9E F£& ZAASE= 7]Fo=
Swanson and Baumol &4l 4t & AR AA FF AdFHE
ECPR(efficient component pricing rule: &&% Q4714 A4S
A A g} olo] WEW ECPR ++& Hlold 2¥9H +F FRAND &
kS 9utsl Ao FAuHEtt ECPRS 571 & (parity principle)ol] 7]
WS F 7FAAACAA Y] 288 dFHoEA EIAATE Y 53 E
271 Apxle] HFAEFY FHPoz ol&stE Ao Ui AAste dE
2 7FA (implicit price)< A9 FHFAAE 7HAAA AR 5 O E
HE SEHES A48 adoz ALbecha)

41) #7135 9] 491, ko] ®W.aA (2010), 158W.
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ol AAGTol A AXNEE&ES HAsteE A vtEAs A= )
oA A Dell Computer ALA A v FTC= E3] AR

o BALANYFE T }MJ— Rambus AF oA &= HA &9 A3
AE Aot AAFE2AE Foekes HES 85kt Microsoft AR
e 4 AL 7F work group server?] A 3ZHEARE A AT
ol s 3 A|AHZX7F SA-HEH ol 5o % Microsoft’7}F WS AAHm

of gk olHo] 1 thEol thite] H uf gt}

thicket) ¥} 22 A}3tof A

al
W oAREor s ANE FAol
7

(royalty stacking)” A7} A8 3h bt . $400% 2
nMfEES THEV] YEl A EdEof st F 53 HAR %L ] $120~
$1500] i st 4 o= A 3‘4%3 2H|RE] Fgos Ay
7] WiEell EFst7ITE v R A R GollA] oy =97t o] F
o231 9lt}. 7}¥ FRAND #¢FS 53l F(aggregate) ZEE %

3rg] 4 A (reasonable) AS Q73t= AE U9 digwieto = AAH
=3

42) #7135 9 4%1, &9l H31A](2010), 158H.

43) o8 F AP nAT W, AATT] YPAow AAEAE st And Y 537
2o AR AR dolds BaAS & A3 A A AR D ol BAAL ]
NA BelolAe] FHz At ddss Aol uigAd gtel B %

44) Ann Armstrong, Joseph J. Mueller, Timothy D. Syrett, Wilmer Hale, The

Smartphone Royalty Stack: Surveying Royalty Demands for the Components Within
Modern Smartphones, (2014) 2.

_25_



Silicon content: $20-22 silicon content: $9-10

NAND Flash Camera Module

$18-20 $711

Display

Touch Panel

$5-6

Battery (Li Polymer)

$3-5

HDI PCB

Camera Lens 51-2

RF and FEM

53-4 534
Combo-chi
PMIC | Gombote,

MEMSs Microphone $0.70-0.80 Compass $1.00-1.50

Audio Cadect 3070080 Speaker $0.50-0.60 -

*  Ann Armstrong €], %9 =(2014)

< o]}

=5
12
rl
o
1o
2
£
=
V
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2> ~HEE B

] AAE IHA oA

Table 4. Smartphone Royalty Stacking

Company Anncunced LTE Rate Royalty ($400 Device
Cualcomm 3.25% of device $13.00
Motorola 2.25% of device 59.00
Alcotel lucent Up to 2% of device £8.00
Huawei 1.5% of device $6.00
Ericsson 1.5% of device %6.00
Mokio 1.5% of device 56.00
Mortel 1% of device £4.00
ZIE 1% of device $4.00
Siemens 0.8% of device £3.20
" i Par Unit Sliding-5caole 210 per unit (sales
Via Licensing Patent Pool Fee Bosed on Volume N mpl;' 10M :urlits].
Sisve| Potent Pool .99 Euros per device %1.36
Vodafone Free 50.00
TOTAL $54.30

* Z . Ann Armstrong €|, ¢Fe] =1-(2014), 13~144.

sk, 54 AFo] tdYdd FEFoE FA4HE AFdd AR A
7122 AAAAEY AE fERES 4 2
o2 ARE3foF sle=A|7t .
o=z wEds AAse WH AA A7 2 (Entire - Market
Value Rule)elg} star, 5ol A&H HA dAnjrts ST
$] (Smallest-Salable Patent Practicing Unit, SSPPU)S 7|22 &
Hes SAS= WHE U4 ol thete] H=m AW EFTAMAS
53] 33 Hoﬂ EH g AAg A AdolA A HA Eajd s A et
| it o m HAAE7F AA AdFEol 71Zzeke] Al
% OV‘T{? o} Q Ji-’& i 7}s 55 AA G ol 7] ko] A8
UTHAD vt ~utEE Ao gho]d X~ AN

I AR ARG wjEls A sxR Aol AAR&

46) ol &, “A A AL Fdgt At digh AARAH A AT FAALLE
T&9H A (2014), 201,
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NAE 4% HAES o ANREE ot A9E B

7. FRAND &¢F 9dto] v

s

BAEA A

o9 o] FFHFESAAE FRAND &ofs Axow st A
o]7] wiitel FRAND &efe] F45 WHor ZFAsh= ofdu. 5
SAA7E FRAND #hofs AdsAY oS &84 = 45 45
BT EEE AYE sEAY e s AxY 75 ATk 2
du et g0l AAHL U oS V2R o] B FAV) olF
AR AFAHOR ATE AnsAY WA A vig ol

2] o] ¢} 48)

olg g HolA FRAND &eF giuto = 3] A|FZE Aol A== 7
T AAYY Jidel o T49 oFA Ay E upel o] A 9
& el He 58dAAY dAgdA S sl 25
sl A =Fe] FRAND ek 9iute] A 9o+ F2 (1) 343t e 4o
A](fair and reasonable) &2 HAAIRE 8735t 45, 2) AAE A

47) LaserDynamic Inc. v. Quanta Computer USA Inc., 694 F.3d 51, 67 (Fed. Cir. 2012).

48) A&, o|HF, “V|ExaT AA7 FRAND A, 7 FAAHHZ on)” 2014 ¥ - 4
AEA I2Z(LEG) TR IA

49) Rk, SEA A AAE FRAND gefe] onrp gesh7] vy A2 s 44
F=ro] FRAND #tof &5 o5 aad Who] glar, AbH Aol distel ZA4W 9t
5 i gl AdA dve AR AoHAEE, Fda, “AAAEAd g
Armel FE AW 97, AR Alsd A2, 2011]. £ (1) 53] &3
Hoh W ARE 2o e A FoAsd o7 A SAA sjagcte] R Frd
TARY ZA A | AHeteta, (2) 2 WA Euidad 5& I AR AT
dom Agetd HH, (3) Fxdk HAol R olfuAAT HdE B AADES
Zerd W A4 MYE HED A4S AAE Gl EhE FL& AIgAEe] AW
22 A7 AdTE AE 22 AN RS wtdske dels A=, “EE
AARRAAA v EEs7]7 71l gled dd dAW A& et 1 H8e
QA 2hol g el WA Al FAl-A A AR AlE, 2011]
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HANA BAAGAE AT Aoz B aAiES AVlste
A5, (3) AAAAA A 5 #s] AHE A (discriminatory) AAIEE
Faets A9 sol FE ot ®Hnh 714 AAEHEg AAE A4
$t A folle= Fae AdAEY He, s4sta A elA & i
o AANEE Fdste A5 7FARES Hel, ApEA 24y 38
A7F s A5 7FAAE S W Fol A&E oA AU

ZH(willing licensee)dDo] thsto] HeFAHFE 3= PA= 59
Ak AT FALE "Hojd Aoz #TH AF AAS At
Hd7F = Y92 AdE F v FAs L At

Felvet sAA AN E FRAND 2Hof fjutel] tiste] AU = e
-5 AFsta Aks0 HAA e 5859k FRAND =4
datE REIEFES A 8-S WAsE FudA dod, 9
Aapel o] o wFAF5SA Ao RPAAE Aad W T2
 aeArgel Hoha gtAsta vk Bu A eRE A
A 5REE AetetAY BAAMAAE wiAsty] f1ske] FRAND =31
o ro AAs S Bl -k A9, FIEA EEEFS
slo] AAsste Adshs A9, FFed ZEA5EE ] AARAE
AdstAY mgtE ARl e AARE Fels A9, ZEEe5s
o AAslere st AAAATE BA dd S5Ae] PAE L
sHAl Agete 2ds wasAY FEEA AAAATE BAS s

TSl W dE A e 23S F-Iehs A9l FRAND 2o

¢ BEIFSIAAT AAsEE Te A e AAE A
:ﬂ
;

“o 1o ¥ fo uE

50) AARAIA 5. T w551 A4}

S WUE oAUt gle FAAA A AlAF A (unwilling licensee)ol t 3l
A5 EF AR HAlgAAF7F d8HA Fod FAH AAAAIF ZASA A4S 3
AU AAE AFgS Ad Eve Y3t o 539 F(reverse hold-up)7t HA = <l

KR
B2 ogd Feolt ERBFEHAAY JAFAIT LY Y2 Bad 5o
t}

Bl
N

51) wtol= A A 8
pZs

ﬁd
R

¥ o r
o

—
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<E 3> AAANAE FE A sl tE Fam AR

H

- SHTA 2 SEo] e HE(1980 M)
- KIAFARES] STkt SAJOl CHEH AIAIKIEI(2010 MEAE, S8 2x7ieioiels ofF
2475, 2016. 3. 23. Al3)

o BEEXE(Antitrust Act): T2 (Sherman Act, 1890 & ), 22{|0|=&(Clayton Act)2} ¢
2i{ef 2|3l (FTC) (1914 ®|E)

o X|ATAR S| 2lo|M Aol TS BEIEEE 70| =291 (Antitrust Guidelines for the Licensing
of Intellectual Property, 1995 M, a& 7IH=2%)

« A= ZX] & SEHHY 2o Bt HEFLAR SN R U/AITERG| OFEEICET
iR, 1947 HX)
« TX5l0f| ol S92 A HEF SEEX|EHA nadeleK2005 MH)
+ X|EHRY LR o] Bof| #HE SHEFX|YAR| X|R(2007 MHNH, 2016.1.21 7HE)
)

5t #%(2015. 4. &)
o X|ATYLRA B30l et BEEE EEX|IE (e (2015.12. 3E)
« EU7|s=2KTreaty on the Functioning of the European Union) 101 Z=(Z&&[EH §Ho|
o chalf M3)
« EUZ7|5=2F M102Z=(A|&K|EA X|2{E0l| thslo] HE)
« 7|&0|TA|2k| thEF FEl(Commission Regulation (EU) No. 316/2014 of 21 March 2014)
« 7|=0|AH 2o tigt 710 =2}21(2014/C 89/03)

n e, okel ®.a1A(2016)

out FRAND &-¢Fo] fjuto] AAN A o= oA H(per se)o] T
o]z Alekel ts}e]

52) ot #dsto], A HAAR Fiho] FAATAS AN A Add & dv= A
A7F Ak &, () T TIgel AFAME S TR EA(TEA dow gAY B
g), (i) AFAMES 7Hx Sed@xrE shgAl el &esta deA(a"A Fow A
A A, Gi) AFAMH S 7P s el s gssta = AR Ake] 714

de e

Aol fE3= A4 B JRUAE TAke AR AN AU
= O



<HE 4> ZF5S #E U] 2 Ak

« Dell A4 (121 F.T.C 616 (1996))

» Wang AFA (103 F.3d 1571 (Fed. Cir. 1997))

» Rambus A4 (522 F.3d 456 (D.C. Cir. 2008))

» Bosch AMA (FTC =2/2/&, Docket No. C-4377 (Apr. 24, 2013))
+ Google A4 (FTC =€|2/&, Docket No. C-4410 (Jul. 24, 2013)
+ Apple v. Motorola A4 (757 F.3d 1286 (Fed. Cir. 2014))

1219| ‘Orange Book' T+ (2009)
Google v. Motorola AFA (2012)
MMy, ZEZE} AR (2014)
Huawei T+ (2015)

« 2AH | A (SEAHHIHE /2 #[2009-281%)

o ANy OIE A (M2EYR|IY 2011718839552 2HAHEHSI2E] ZX (2014))
« OO[AZAZES| 7|of YU ARAISYHHNHE 22 H2015-316%)
 2H N AR (SEAHRIRE] 2016.12.28. EEXIE)

re
18
fu
[l
—r—

0
[[II

toh

a}
L%
tol tob

o0 do do i
o oo g pe

(12 TE
E.":
do Ho
o rio
lo lo lo

=
It o
2t
[
k>
1o

* = A0 AvE, ko] B 1 A(2016)

W A7 A59%)] HeAe] FAd wEw
Sol meE el A WAl diHE 485
el &

§9 A7 Quk EAo R S5Ae B Pabel o AA R
SS9 wgol % At FAANY Awel A FAL e
vk Rael S /1% A WAtst e SHAe] dgol o)
Ae Agase wut FAHE Qo 1AW 559 dgow o
& AFAMG GBS ARAA AE 59 APASH Dt
b et gl FAANEY AP, H9F sk 2L A
gz el tgel Bk 2 539 dgol G4 IAANR AFH =
Ae ohim FAANY SMAAE APHA 2t SsA] FaA9
E EAGT oY@ SHA FERALE FEAFF dE 55

ol 4}

53) vk, 1986 s Aol JHEH Sl SsWel S8l dEel ugt
A e st 58 F&ol e &S AFAAd nA= = 7
TAAAE A% &R wrHe AAF due AU dv@E e, ‘S8 38
ek aZ” A ALA T A9 A2 (2014 6.)).
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715 AgldAl, 551 HAS AA] F
He] PAF AT dElgEol sgste

54) 7%

o
i

e

ri

=(2014).
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M. AEd 253 W dARY & 7ts4

A A ngkRel ANY HFEe| U ol B FA EES o
MHE ldozA ol 29S Fal 1 o FelE & Qo)
A BEES S B gl Rohusle 44 @tk ol 74A o
F7b Aot S5 Al e BAWA ol EFAFEHS
FHoR o]Foldl AR Ftel olf< Aow HudTh Fouth A
o 2~3001d gk Fopdsl J1%e] wd R AvtEE ARe] B3

7

-
=5
AN
I

o
2l oK(LTE, WiFi, Bluetooth &
FAVIERE Bl FEIVIT T =t A
HHA A EeEE5s e SedE dEd SHo] glA & 8hHA
A A 2 24

]

et & =99

55) US DoJ & FTC, “Antitrust Enforcement and Intellectual Property Rights: Promoting

Innovation and Competition” (2007).

fr

56) A= VHS, MS-DOS, CD-RWol A5 & QWERTY A}, MS office suites 5ol ©]
717k A] o} st}

1
ESE(dEs] FW dAe % FWE BY 53, ololR Absx #A 53,
5

ko)
o
S
N
o
o
=
)
olf
r <
o
Jm
Qi

Pinch-to—zoom, Twist-to-rotate, Ta
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<219 3> Number of litigation cases of SEPs and

non-SEPs(“Baseline”) by litigation years

I Basciine I SEPs

40
1

Number of Patents
20

* Z# : Competition Directorate-General of the European Commission, Competition

Policy Brief - Standard-essential patents (Issue 8, June 2014)

58) ol7]el A BeAdolsdt B Ve dFdoEA, 54 5899 &S (claims)

% otut ool Al EEEAl Ao 7ls WACA ¢d=(read on) HFE on gt A
A HFEAde A AdHow F23 53] (commercially important patents)&2te ¥ %
o] oz FR = Aol HEB| T Sl durAel HAdd Aoz Hlth

59) Anne Layne-Farrar, “Moving Past the SEP RAND Obsession: Some Thoughts on
the Economic Implications of Unilateral Commitments and the Complexities of Patent

Licensing” (2014), o], “A% A1AA ZFAFE3'9 gAlo] that AAHA H7}
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ARG AN BA AAART 2 FAAE ALY 2
FES U 4oE Felwsle 44 @k v Sk AS
20164 AR ol he] XA A FFe Aol g A ol

A BRI WSlel AR, BEIVT, AQAEA, §EERA

719w sol dAT 7w EofellA RFEoE AAHG Ve e Y
7% okl A AMEAY o dE olfHE VE'S Tt A
st om, ololq ‘EFEIFESY YuE ‘EEVes TS AR
E32A, 2T7es 8= ste AES AMSAY ANxE FH
sl7] el = HAAFES dgHom wolof st 53’2 A3 vl
Ao, oldd mWEW A RFVIES TS A 538 AR
J“Eoii TAstaL, olo sldetd FFHFESF(SEP)S Y A

9 A EEl BeAd 559 el ldE= thEA S AR
2Z A MicrosoftAbe] Windows OS, AdobeAl] PDF ¥4 & 26D % o]
ATt gt AnjRtd A= Bo '@ dE A AR IntelAho] wlo]l A=
I 2 A A F-Z(microprocessor architecture) %=+ Hewlett PackardA}<]

I AEE Aol (Printer Control Language for laser printers)® =

= ol

(2016) =

60) 91 AAAHL 20161 MAFNEA EEIE'e WA AN BES ALsta T A
TR sk AoR HERAE Fh

61) thet Adoberl7F 2007 @ 532 IS0l A= ol wel 2 T FJoz oF
s Aoz Helth

62) Anne Layne-Farrar, “Moving Past the SEP RAND Obsession: Some Thoughts on
the Economic Implications of Unilateral Commitments and the Complexities of Patent
Licensing” (2014), 4~5%.
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T7F FARE A 878 FRAND &¢F o7 S AAREANA
T3t Fdow g3 Ay SsAAI st E T 2T AA
Ao Fojst= AL AxXsA WHE H7F o oo o3k wkzkg-
o7 71909 Ak Meo] SEP HF7F ofd AN HFREF H G
2 w47 2 5 dve Aotk o] 4% FRAND 9]FoA Hlojd
A 589 F7F 5ol wet 53 hold-up wA S7F & Al
A AeEFE S48 EA40 °E =g Ao, old A k=
Aol Hoy Fa3d & dve AAong. 8 oled Hrke N 7]
Joll wet J&ol s +F Avh F AFAIFANA 7ed 535 Bt
stal 2= 71dS SEPS FAlo® ¢ ZFEgrTe A & B 9
ool AVS qfAIZE FEote] Ve 9 Al {ils Ao F
A 4 9= ¥bA) supply chain® sPA| A A F2 AZ-dAuE o

5

AP el Ea4AR 535¢ o
(commercially important patents)® £3 ¢} AL Ze A 715 =

< styolth. AYAHoewE 83 5 hl o}
2 F2E8 F e, 25 E54Q 555 ofyARE xFFEF 5T
- (supporting—role patents), %A%
BAY grE 98 vE AFH AEstHE Vese EFsE
(starring-role patents)’} UAt}63) A= 2 AAZ S ol F
= FolAl= FANS HE 539 HFo] xF7IEs read on

st AL olyy) 7|E9 o ShoA6d) SEP 7]eEs HESE

63) Anne Layne-Farrar, “Moving Past the SEP RAND Obsession: Some Thoughts on
the Economic Implications of Unilateral Commitments and the Complexities of Patent
Licensing” (2014), 9~10%.

64) ddiel 7egile BE ofde Ylegile Ed fddAM FrEHRl gilo]l HeiAA



A
e S A s
3}

B SEP¥} 97 ghold A= 7§1°~ I “‘5}.69 gl
|2 S 7Idol AAle] AE ApEEE Sl AHEE SR N
B g5 7] o o) 66) ol A as X = Aol HE |67

o] AFollM HESI FojZlol & Aol F9lo] 4 (essentialtd)

o]zelx=n}, ol whx Fepm=e WES A= Az HAFHCarl  Shapiro,
Navigating the Patent Thicket: Cross Licenses, Patent Pools, and Standard Setting, in
1 INNOVATION POLICY AND THE ECONOMY 119 (Adam B. Jaffe, Josh Lerner &
Scott Stern eds., 2000).

65) =& A5 wgAes 5
(non-SEP¢|B2.2), o] 4%
=

A7t nEEHE Soldass A U4A 2T + AW
W
= -

o TAH B2 wEo] golda g A5

66) gl Tz}l —5—78% B3 3E 9 tjxel E35 (design patents)7F o]ol & &3tcta
g2 7lgde] sld Al 58 &5 HdshA & 93] 3=(design
ugzs

around) EHXﬂﬂEO A = 7] Wit b dA 2 AA-oE 53 ZA
Al o &9 “slide-to-unlock” 7] (Eii])\ﬂ?—ﬂ& QoA Byl A2 FAEtE A)9
A BA hES FUES SA3E Ve T stueld, Aol wEtAs GRS A

= -
s old g S ke 5 ] Uﬂroﬂ AdstEsiga = 9l

<™ 4> AppleAt?] “Slide to unlock” &3]
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e Touch Screen 408
400
402 Figure SA
b
{ s
502
Menu
Bution 410
Touch Sc m 408
Cavice
400
‘\'-- 402

0

Sy
=03 ) Figure SB
&
/ Mowermemt
502 ; S04

Meany
Button 410

C

* &2 : US PTO

67) =2 H]A A 719 (Non-Practicing Entity, NPE)e] ZA-¢ ¥ 3lE3 el sfuax ol =
2 st oE 7Igel AAsi=Ed & vk e o] Agole 1 ALl AE AA

el HEEojol gtk AEE 5] Zdo] dA FE A H7] wiEe] NPE9

17 gAbel disiAE B FolzA EduE da7t ke A

FHU

Jlm

tlo }:o

) mﬂ
ofr

68) go] o] ‘essential’®] AFH A 9w = ‘absolutely necessary; extremely important = A]
(Oxford 4 FA ), & Aoz o 4, 40" Fa3 3S i)

69) 2 IV AYHeR ARl 53 SEPeR A FAT7IE Fhe(e:
IEEE-SA).

70) Rudi Bekkers, Andrew Updegrove, “A Study of IPR Policies and Practices of a
Representative Group of Standards Setting Organizations Worldwide, Commissioned
by the US National Academies of Science, Board of Science, Technology, and
Economic Policy (STEP), Project of Intellectual Property Management in Standard
Setting Processes 39. table 4 (2012).
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sl A v DoJ9 business review letters? oA = A
(essentiallity)?] 7fd<= A= = 3= W&ol Atk DoJ= MPEG-LA
¥(199793), DVD %1998, 1999)3 #d ¥ 53] E(patent pools)
S 97}3}7] 98l business review lettersE 3+l =4, MPEG-LA
letterel 4= MPEG-2 #FZ453% = MPEG-2 £+& =537 919
g 4=4 2l (“essential to compliance”) E3 =, DVD letter (1998)ol A +=
DVD %5 =37 ¢33 223k “necessary (as a practical matter)
for compliance”) 3 &, DVD letter (1999)°l 5= DVD ZF+S =
st7] flEiA e sld 539 a7t E7F9 $H(“necessarily  infringed”)
= A4z A7t E7Hs$H(“there is no realistic alternative”)
S8 54 532 & d 53 £ HYE U

o]5 7|HFo 2 Kesan & Hayes®& ZTA9 FFo=2A (1) A
2z A=A (core essential, = H3l] ZTFo A 7]‘:6% 3l 7= o
2 "EAel), (2) v AA A "4A(non—core essential, & E+9 A9
A 7sE Hd TIEdHo=E HAFEAHRD), 3 AYd I
(commercial essential, & sld 53¢ 73] £+ 7edeor 4
FAo A= AT AR HFAQd 84F xS Ude)E A

AlBkaL glel. olo] w=w MPEG-2 553 %9 7]+¢l “essential
to compliance”= 7Fg F& Ao =A dMAA IAFAdS Yvsta
DVD letter (1998)2] “necessary (as a practical matter) for
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84) TFiona M. Scott-Morton, “The Role of Standards in the Current Patent Wars,”
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88) Fully identifying all genuinely “essential” patents is generally a very difficult tastk,
for a number of reasons. ... Second, even after a standard has been defined, it can be
a subjective judgment as to whether a particular patent’s claims match the technical

specifications of a standard... (Anne Layne-Farrar (2014) 109).
89) Goodman & Myers, “3G Cellular Standards and Patents,” IEEE WirelessCom (2005).

90) Mark A. Lemley & Carl Shapiro, “Probablistic Patents,” 19 J. ECON. PERSP. 75, 80
(2005).
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Aol eE2A # Ao =S v ETIEFES Y 22 AdVE
S AEd F gloes dE Ak ol Hae iy ICT Ay <
T AW 71499 Google®t Applee] 2012\ =y A WHARS|o] b7}
AEs M-S 3l & =ddrh. WA Googled WEW, E+317]

St

A AT AR A8 E Tl AAEHE B0 8% 98
gt YA TE 3 7)go] drH o7 ALA 7] <4 (proprietary standard)
o
=

FANskaL, T Aol o) Z1Ee ALl AFeIA Aes) 99

H Al F2H(complementary investment)Z ‘6‘}% BFolE Foed
A (interoperability) 3 8] A}F S A o] ZWHo A T4 R+ L3t &

)
H7F loem g o8t de facto standard<] ‘ér% %9

v SEP¥ w27}
A2 alg oo grh ) o]o] wha] Appleo] e WEWH, ZF7|E
= Mz U 7717 sde A Tles AEE ForN FEEA
= FAske AolA vk v EFE Ve oldd YVES Adststal A4
Ao FAsH dgils Eod ety WA non-SEPel SEP¥ &<
g gfes A&ste A2 JAd LnAFAS Al 7F ATHID

96) “While collaborative [Standards Setting Organizations (SSOs)] play an important part
in the overall standard setting system, and are particularly prominent in industries
such as telecommunications, they are not the only source of standards. Indeed, many
of the same interoperability benefits that the FTC and others have touted in the SSO
context also occur when one firm publishes information about an otherwise
proprietary standard and other firms then independently decide (whether by choice or
of necessity) to make complementary investments to support that standard in their
products. -+ Because proprietary or de facto standards can have just as important
effects on consumer welfare, the Committee’s concern regarding the abuse of SEPs

should encompass them as well.”

97) “The capabilities of an iPhone are categorically different from a conventional phone,
and result from Apple’s ability to bring its traditional innovation in computing to the
mobile market. Using an iPhone to take photos, manage a home-finance spreadsheet,
play video games, or run countless other applications has nothing to do with
standardized protocols. Apple spent billions in research and development to create the
iPhone, and third party software developers have spent billions more to develop
applications that run on it. The price of an iPhone reflects the value of these
nonstandardized technologies — as well as the value of the aesthetic design of the
iPhone, which also reflects immense study and development by Apple, and which is

entirely unrelated to standards.”
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98) Nadia Soboleva & Lawrence Wu, “Standard Setting: Should There Be a Level
Playing Field for All FRAND Commitments?” CPI Antitrust Chron. 4 (Oct. 2013).

99) ol g NS YdZHo] “coopetition”etil d}7] & FTE
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371 A iR = A FARE A3 EA e 559 golAd
25 Fxe= v B=0E A= AERds S5 a B
(competing) A ZF71=Y Ed& = 2947 Aok 8740 A
Z FRAND }efe] e A ojHA] FAlo AAASA T 2537
TE &3¢ FRAND ke e} sdsithe ol

dE 5%, Sun Microsystems™ 20054 AZEd o] 7fiaEo] A}
219l OpenSolaris T2 AEo] 2 Folalx] Y=
o] 1,600 53l FHskx FAvhar HdAS uf
oF frALSE ol (5 ARl A™MAIE AistA F5shaizt
Z)E 2006 AAlel 53E FRAND =
T}.100)

SEP $UstA 5¥d 747 ﬂ%}m}m o] Adfel W™,

100) Microsoft will generally license patents on its operating system inventions (other
than those that differentiate the appearance of Microsoft’s products) on fair and
reasonable terms so long as licensees respect Microsoft’s intellectual property rights. .

. Microsoft is committed to supporting a wide range of industry standards in
Windows that developers can use to build interoperable products. Microsoft is
committed to contributing to industry standard bodies as well as working to establish
standards via ad hoc relationships with others in the industry. (Press Release,
Microsoft Corp., Windows Principles: Twelve Tenets to Promote Competition (July
2006)

101) Patent holders sometimes make RAND commitments outside the formal
standard-setting process to encourage other firms to adopt their technology.8 The
goal may even be to make their patents part of the de facto market standard.9 Such
de facto market standards can create lock-in effects just as severe as formal
standards, thus equally justifying any special rules. (Einer Elhauge, “Treating RAND
Commitments Neutrally” Journal of Competition Law & Economics, 11(1) 1-22 (2015))
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103) Einer Elhauge, “Treating RAND Commitments Neutrally” Journal of Competition
Law & Economics, 11(1) 1-22 (2015) 6.
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105) Brad Biddle, Andrew White & Sean Woods, “How Many Standards Un a Laptop?
(And Other Empirical Questions)”, in INT'L TELECOMM. UNION, PROCEEDINGS
OF THE 2010 ITU-T KALEIDOSCOPE ACADEMIC CONFERENCE: “BEYOND THE
INTERNET? —INNOVATIONS FOR FUTURE NETWORKS AND SERVICES” 123
(2010).
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<}k 6> 5G 53 BHgd%

. _ 5G Declared Patent
Ranking Firm Country N
Families

1 Huawei China 2,160

2 Nokia/Alcatel | Finland/France 1,516

3 ZTE China 1,424

4 LG Korea 1,359

5 Samsung Korea 1,353

6 Ericsson Sweden 1,058

t Qualcomm U.S. 921

8 Sharp Japan 660

9 Intel u.s. 618

« Z= 21 [PLytics (2019)

©EY ICT #d 58 n§ Ado| ols 2uiw 53 oldx @
43 gEste] vy e Aol AT Aol Ak A, A4
o E871%w A ICT AFS Ad-dolshes o ALY 2
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2ol BT B4, B4 Wl sE 5o 57 A wol A
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A ehol 412

A g= 53 AAE Fa AW Fuws W
2z

(cross—license)106) g o] F=5 o] F 7 Hu} AA, ALEHAS dojof 5

106) 7F 5 A8 F(cross license)ol 7 =9 53]Ax7F 242F Hfshs 530 tiete] A
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108) Standard essential patents achieve their status through the collective action at the
SSOs. Harm can occur when companies come together and bestow market power on
each other by agreeing on a common technology. [Fiona M. Scott-Morton, “The
Role of Standards in the Current Patent Wars” (2012)]
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109) Jay Jurata & Adya Baker, “Apples and Oranges: Comparing Assertion of SEPs and

Differentiating Patents from an Antitrust Perspective” CPI Antitrust Chronicle (2015).
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111) Intergraph Corp. v. Intel Corp., 195 F.3d 1346 (Fed. Cir. 1999).
112) Aldridge v. Microsoft Corp., 955 F.Supp. 728 (S.D. Tex. 1993).

113) Herbert Hovenkamp, Mark D. Janis & Mark A. Lemley, “Unilateral Refusals to
License” 2 J Competition L. & Econ. 1, 12 (2006).

114) US DoJ & FTC, $Fe] ®.114(2007), 1149,

115) &715 ¢ 491, ko] ® 114(2010), 1309.

_66_



ol

198710 4432 AL 7 TFEU A1102% 9]

EUS Z%o= &

HEA ok BAR AN ANANA ol M ALY
q %
Zq

wo] ¥]=x
oo AAEA AZARAAS FEBA) AFHE AL o, o
Wk 9l Hel gapel @atol FEANE 94D F Ak B
2

]

=

<]

agill AFALBA A (1) 5744 0]

H A4 4‘17} At TF =

sk QA A7 EAsEA] &AL, (1) HAARE A
|

MR S22 7t ZE—XH*S}—E MEE 4Fe Zdo

Al et % %ﬁr /‘Hrﬂ glow, (v) &4

hs
i)
2 2 s

N :lo
°
S
>
L
:|N:
F
N rlr
=

o.
d

.

b
B
Lo
U'r‘
_.—:,

)
o & b
X,

ki oox 2
=3
o

of
:(|>L_‘/
I
o £

e
ofr
ol
X
e &'O
o
o o

it

O:|:1

1o

gl

(o]
pifs

Ayl 23 #Ae F2 Ao & Microsoft AFz1lDe] 9T, o]
U3+ Microsoft7} QIE o~ ARE A AYAL

A AFaA &gx P Work group serverd FHol o] AALS
deots 7Ae T AFS ot wd

116) Magill TV Guide(Re the): ITP, BBC and RTE v. Commission(89/205/EEC), 21
December 1988, O] 1989, L78/43; on appeal Radio Telefis Eireann and Others v.
Commission(T-69, 70, 76-77 &91/89), 10 July 1991 [1991] ECR II- 485(CFI); Radio
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ECR I-743(EC]).

117) Commission Decision of 24 March 2004, Microsoft W2000(COMP/C-3/37.792) O]
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AEEEIOEE
7. u=

nad AA HxE sYdAEE =4S yeolth ml=e A A
F= T sty A 9 Y3 (Federal Trade Commission, FTC)7}
19159 A HEHA FoH e (consent order)ldDS & £ = HIS
Fojukgly, a8y Foode WA 2= FTCHel ofbd A4
A 2} ¥ (Administrative Procedure Act) #5547 (c)oll 1t}.142)

141) FTC7F ¥9 71 flo] 7193 Sx- oz o= dvp= dolA e AT
HER(Do]) WH5H o] WLl dAwks whol oo &= &2 #A(consent decree) =

e,

142) The agency shall give all interested parties opportunity for (1) the submission and
consideration of facts, arguments, offers of settlement, or proposals of adjustment
when time, the nature of the proceeding, and the public interest permit; and (2) to
the extent that the parties are unable so to determine a controversy by consent,
hearing and decision on notice and in accordance with sections 556 and 557 of this
title.

143) °]3} "= FoWHAZY tEiAE HSA, “TAJAA HLHLA} FAH K&
"ol ” LEG Working Papaer Series 2012_03 (2012) 103 ~104%.
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T HEE e A & A= AR 2 HE A8 dA, A
Azkel x7], APHA Aol WE e Bl dig oA T B
E d8E 271 W8S 9 (consent agreement)ol] E$HA] 1T}
T3 FTCE olaj@Alel 2 AE7F o A(public comment)S <4 5]
HES & FoyEete) 5 oAF 5 HAF AASHA W, sEEt
I HERE AEE BAACAE golY vi"eol B ZH A, 3l
gl HAAA G FH S AF B HY, AAERAY] 4F, &
HiAbe] m A= G Fell tiek Aol Eodn

Sy W Femue] gt xﬂfm QuT). webd $-2)e)el

gel stzd e A9E A¥H0% Foyde Ui | 4

EU+= 2004 o]AF3]413 2003/12 5 &3 &< <4(Commitment
Decision, §}‘8HZ—§24) AEE T3Pt B 2o w=w AR zF7)

144) Council Regulation No 1/2003 of 16 December 2002 on the implementation of the
rules on competition laid down in Article 81 and 82 of the Treaty [2003] OJ L1/1,
last amended by Council Regulation No 1419/2006 [2006] OJ L 269/1.

145) “Where the Commission intends to adopt a decision requiring that an infringement
be brought to an end and the undertakings concerned offer commitments to meet
the concerns expressed to them by the Commission in its preliminary assessment,
the Commission may by decision make those commitments binding on the
undertakings. Such a decision may be adopted for a specified period and shall

conclude that there are no longer grounds for action by the Commission.”
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EU %A m3el A9t vtz 5o9a2 ol gdold 344
sl e PE, olslBAAY GAFY S A FEsor
R Felol o) A o] Ab8) it 1/2003 A9% 13 9 AG o]

Z Al (preliminary assessment) X.t}h A3 AY Ao ZPEojof 3t
t}.32) o H|ZAL A EU FAAYI= FHAT7]5FF(the Treaty
on the functioning of the European Union, TFEU) #|101% H+= A
102 99k 7hsAdol disto] wh=A] HEsto]of dkth HgE o H] XA}
o Ayt #d AFGAN AR dEEolof s, ol FooA e At
oA TIxE AT soode]l FAHY T4 E3(Official
Journa) 0.2 FelojAd e FH W& H A FAAS N E WEEA]
71 Estofof str, ¥ Aol Ed = I &S AlAsto]oF k). o
HAZE A= A3 Y egdoe] el 5, HA LY 7| W
of Feoleldel gk ol E AT F v 7IZE Zrevh weF A3
Lol o] A 7| wE “AlZAH(market test)’oll A LA Fo] =#yH
AP A3 = s del disto] AAstAY, A FH A (abandon)

& Sl

gelol2e] gate] tsldE EUS w23 ta 2oldel vk EU

o

oA EoloAe AVA FAF(ine s Fretds W vt

Q= ARldE AFaA drn o ARNTMD mely durHow 34

wol Fad JhsAel 2 A4 stEEd HisiM e sojefde] &

A gEva & 5

146) o3k EUSl FoodAlel qiaire Adadd, “g8A AN S Tl dAze] g &5
Aapeh R vy JE - EU dvbi et EU AP A #AC] Alrosa @4 o] F=

ojml =" (2012).

147) “Commitment decisions are not appropriate in cases where the Commission intends
to impose a fine.” [Regulation No. 1/2003 Recital (13)].
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